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Much has been made of a Florida court’s order confining a pregnant woman to her hospital bed 
and forcing her to undergo medical treatment against her will.  In addition to the unsettled 
constitutional issues invoked by the court’s order, the case highlights concerns within the 
medical community about the role of physicians in overriding pregnant patients’ informed 
refusals and the consequences of judicial intervention. 
 
The Facts 
 
Samantha Burton, pregnant with her third child, was like many pregnant mothers.  In her late-
twenties, Burton had a husband, two daughters, and a blue-collar job.1  Although Burton 
occasionally smoked during the first six months of her pregnancy, she had been trying to quit 
and had received prenatal care.2 
 
In March 2009, Burton, twenty-five weeks into her pregnancy, was admitted to Tallahassee 
Memorial Hospital on the advice of her physician for what appeared to be premature labor.3  
After her pregnancy had stabilized, Burton’s physician advised her to go on bed rest at the 
hospital for the remainder of her pregnancy – up to fifteen weeks – and to quit smoking 
immediately.  Burton, however, told her physician that she wanted to leave the hospital – either 
to return home to care for her two children or to seek care at another hospital because of her 
dissatisfaction with her physician, who she felt was “brusque and overbearing.”4  After learning 
of her desire to leave the hospital, hospital attorney Murray Moore contacted State Attorney 
Willie Meggs, who appointed Moore a “Special Assistant State Attorney.”5  That afternoon, 
Moore asked Circuit Judge John Cooper to force Burton to comply with her physician’s orders.  
 
Because no transcript is available, details about the hearing and the basis of the trial court’s 
decision are somewhat unclear.6  After an emergency hearing, the Circuit Court of Leon County 
ordered that Burton be confined to the Tallahassee Memorial Hospital and submit to any medical 
treatments and interventions, including restrictions to bed rest, that “the unborn child’s attending 
physician” deemed necessary to “preserve the life and health of [her] unborn child” for the 
duration of her pregnancy.7  Further, the court denied Burton’s subsequent request to change 
                                                        
1 Bill Kaczor, Fla. Woman Fights Ruling That Kept Her in Hospital, ASSOC. PRESS, Jan. 26, 2010, available at 
http://apnews.myway.com/article/20100126/D9DFDKLO0.html. 
2 Lisa Belkin, Is Refusing Bed Rest a Crime?, N.Y. TIMES, Jan. 12, 2010, 
http://parenting.blogs.nytimes.com/2010/01/12/is-refusing-bed-rest-a-crime/. 
3 Kaczor, supra note 1. 
4 Id. 
5 Jennifer Portman, Court Hears Pregnant Woman’s Appeal, TALLAHASSEE DEMOCRAT, Jan. 18, 2010, 
http://pqasb.pqarchiver.com/tallahassee/access/1941986291.html?FMT=ABS&date=Jan+18%2C+2010.  
6 News Serv. of Fla., Appeals Court Weighs Rights of Pregnant Mothers, JACKSONVILLE OBSERVER, Jan. 13, 2010, 
http://www.jaxobserver.com/2010/01/13/court-weighs-rights-of-pregnant-mothers/ (stating that members of the 
appellate court acknowledged difficulty in ascertaining the basis of the trial court’s order during oral argument). 
7 Brief of Amici Curiae American Civil Liberties Union et al. in Support of Appellant, Burton v. State, No. 09-1958, 
at 2 (Fla. Dist. Ct. App. July 31, 2009), http://www.aclu.org/files/pdfs/reproductiverights/burton_v_florida_aclu 
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hospitals because “such a change is not in the child’s best interest at this time.”8  After three days 
of confinement, however, physicians performed an emergency caesarean section on Burton and 
discovered that her fetus had died in utero.9 
 
Burton is currently appealing the trial court’s order in Florida’s First District Court of Appeal.  
While she claims that the trial court’s order violated her constitutional right to refuse medical 
treatment, Burton is not seeking monetary damages.  Instead, she hopes to keep the order from 
setting a “dangerous” precedent for other women with troubled pregnancies.10  The First District 
Court of Appeal heard oral argument on January 12, 2010.11 
 
Ramifications of Judicial Intervention 
 
Apart from the unsettled constitutional issues surrounding the right of a pregnant woman to 
refuse treatment that could benefit her fetus, the Burton case raises a key policy question:  What 
are the consequences of physicians asking courts to force pregnant patients to submit to 
unwanted medical procedures?  Several professional associations, including the American 
Medical Association (AMA) and the American College of Obstetricians and Gynecologists 
(ACOG), have addressed this question.12  Burton’s case implicates several of the underlying 
concerns used by the AMA and the ACOG to explain why restricting the liberty of pregnant 
women is usually “neither wise nor justifiable.”13 
 
First, judicial intervention threatens to fundamentally alter the role of physicians as counselors 
and advisors.14  To intervene on behalf of a fetus, the state relies on a physician to report 
pregnant patients.  By screening pregnant patients for inappropriate decisions or conduct, the 
physician therefore functions as a gatekeeper.15  The state further relies on the physician’s 
medical judgment to show a court that a patient’s decision or conduct is contrary to the health of 
the fetus.  Moreover, a physician may have to enforce a court order by restraining the pregnant 
patient to prevent her from leaving the facility and to administer the judicially imposed, yet 

                                                                                                                                                                                   
amicus.pdf [hereinafter ACLU Brief].  Some reports suggest that the order was narrower and required the parties to 
report back to the court within five days so that the judge could reevaluate Burton’s situation.  See News Serv. of 
Fla., supra note 6. 
8 ACLU Brief, supra note 7, at 2. 
9 Id. at 3. 
10 Susan Donaldson James, Pregnant Woman Fights Court-Ordered Bed Rest, ABC NEWS, Jan. 14, 2010, 
http://abcnews.go.com/Health/florida-court-orders-pregnant-woman-bed-rest-medical/story?id=9561460 (quoting 
Burton’s attorneys). 
11 Florida’s First District Court of Appeal Oral Argument Calendar, http://calendar.1dca.org/pdf/jan12am.pdf (last 
visited Mar. 11, 2010). 
12 See Am. Med. Ass’n Bd. of Trs. Report, Legal Interventions During Pregnancy: Court-Ordered Medical 
Treatments and Legal Penalties for Potentially Harmful Behavior by Pregnant Women, 264 JAMA 2663, 2670 
(1990) [hereinafter AMA Report]; AM. COLL. OF OBSTETRICIANS AND GYNECOLOGISTS, COMM. OPINION NO. 321, 
MATERNAL DECISION MAKING, ETHICS, AND THE LAW (2005), http://www.acog.org/from_home/publications/ 
ethics/co321.pdf [hereinafter “ACOG OPINION”]. 
13 ACOG OPINION, supra note 12, at 6 (stating that physician involvement in judicial interventions usually 
contravenes a physician’s ethical duty to a pregnant patient because the duty to protect the health of both the 
pregnant woman and the fetus prohibits a physician from balancing the health of one against the health of the other).   
14 AMA Report, supra note 12, at 2665-66. 
15 See April L. Cherry, The Free Exercise Rights of Pregnant Women Who Refuse Medical Treatment, 69 TENN. L 

REV. 563, 619 (2002). 
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unwanted, treatment.16  Thus, by actively seeking judicial intervention, the physician functions as 
a state pregnancy police officer rather than a medical counselor and advisor.17 
 
Second, “[c]ourts are ill-equipped to resolve conflicts concerning obstetrical interventions” 
because judicial intervention is frequently requested on short notice and requires immediate 
attention.18  The proceedings “may be unfairly weighted against the woman” if, as is likely, the 
woman is unable to secure adequate counsel on short notice, and circumstances, such as pain or 
psychological stress, compromise her ability to articulate her interests.19  Additionally, judges 
will not have sufficient time to familiarize themselves with the relevant policy concerns and legal 
precedent, so decisions are “likely to be hasty and lack well-reasoned conclusions.”20  Moreover, 
“there will be little or no time to obtain a full range of medical opinions or facts.”21  The failure 
of courts to “understand the full range of the relevant medical evidence” could lead “to error with 
serious and irreversible consequences.” 22 
 
Third, the “[f]allibility . . . is sufficiently high in obstetric decision making to warrant wariness in 
imposing legal coercion.”23  Generally, the doctrine of informed consent requires a physician to 
respect a competent patient’s refusal of medical treatment, even if it could benefit the patient.24  
The basis of informed consent requirement is that decisions involving health risks should be left 
to the person who bears the risk.25  Through judicial intervention, a physician robs the patient of 
her right to reject personal risk and imposes upon her the level of risk the physician believes to 
be acceptable.  However, a physician is in no better position to make this decision because 
“[c]onsiderable uncertainty can surround medical evaluations of the risks and benefits of 
obstetrical interventions.”26  Indeed, “predictions of outcomes in obstetrics have limitations,” and 
“the relationship of maternal behavior to pregnancy outcome is poorly understood and may be 
exaggerated in realms often mistaken to be of moral rather than medical concern.”27  Because of 
these uncertainties, a pregnant patient should generally retain the right to reject personal risk 
even if a physician disagrees with her decision. 
 

                                                        
16 AMA Report, supra note 12, at 2665. 
17 Id. at 2666 (noting that physicians have traditionally sought to protect the physician-patient relationship from state 
intrusion and that judicial intervention could eventually lead courts to see a physician’s failure to report a pregnant 
patient as negligence if a pregnant woman’s decision leads to fetal harm). 
18 Id. at 2665. 
19 Id. 
20 Id. 
21 Id. 
22 Id. 
23 ACOG OPINION, supra note 12, at 7. 
24 E.g., Scholendorff v. Soc’y of N.Y. Hosp., 211 N.Y. 125, 129-130 (1914) (stating that “[e]very human being of 
adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who 
performs an operation without his patient’s consent commits an assault, for which he is liable in damages.”).  Cf. 
Cruzan v. Mo. Dep’t of Health, 497 U.S. 261, 269-278 (1990) (noting that the “informed consent doctrine has 
become firmly entrenched in American tort law” and inferring from prior decisions that “a competent person has a 
constitutionally protected liberty interest in refusing unwanted medical treatment”). 
25 AMA Report, supra note 12, at 2665. 
26 Id.  See ACOG OPINION, supra note 12, at 6 (stating that justice requires that a pregnant woman retains the same 
basic right of informed consent and bodily integrity – which together form the right to refuse medical treatment – 
regardless of the impact of that decision on others). 
27 ACOG OPINION, supra note 12, at 7. 
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Fourth, the threat of judicial intervention may cause some pregnant women to receive inadequate 
prenatal care.  A physician who is inclined to override pregnant patient’s wishes “creates an 
adversarial relationship between the physician and patient.”28  While a physician may believe 
that harm to the physician-patient relationship is justified in an individual case, in the aggregate 
“it may also precipitate general distrust of physicians on the part of pregnant women.”29  
Consequently, pregnant patients who fear judicial intervention may withhold important 
information from physicians or refrain from seeking prenatal care at all, impairing the ability of 
physicians to treat women and their fetuses. 
 
Finally, judicial interventions open the door to broader state involvement in the lives of all 
pregnant women.  “[M]any maternal behaviors are associated with adverse pregnancy outcome,” 
including poorly managed diabetes, poor diet leading to obesity, and exposure to medications 
essential for a pregnant woman’s health.30  Thus, a policy that permits the state to force a 
pregnant woman to, for example, quit smoking invites the state to request court intervention in 
many aspects of the lives of pregnant women, such as their eating and drinking habits, the way 
they drive, and the medications they take.  As a result, physicians could find themselves 
instrumental in policing every aspect of pregnant women’s lives.31 
 
“Exceptional” or “Extraordinary” Circumstances 
 
Based on these and other concerns, the AMA and the ACOG generally discourage physicians 
from seeking judicial intervention when a pregnant woman refuses medical treatment designed to 
benefit her fetus or behaves in a manner believed to be harmful to her fetus.32  However, both 
organizations acknowledge that there may be times when the decisions of a pregnant patient 
unnecessarily risk the health of her fetus.  To minimize the state’s involvement in medical 
decision-making, both the AMA and the ACOG endorse narrow exceptions to a pregnant 
woman’s right to refuse medical treatment.  Under both recommendations, a physician may seek 
judicial intervention only in rare circumstances. 
 
Unfortunately, neither organization offers much guidance as to what risk-benefit ratio would 
justify judicial intervention.  The ACOG recommends the exception apply in only 
“extraordinary” circumstances, but cannot conceive of any circumstances that would permit a 
physician to seek judicial intervention.33  The AMA recommends the exception apply in 

                                                        
28 AMA Report, supra note 12, at 2666. 
29 Id. 
30 ACOG OPINION, supra note 12, at 9. 
31 Id.  Indeed, the state’s interest in protecting the potential life of the unborn could have even broader implications 
for both men and women because “we do all sorts of things that endanger our sperm cells, our egg cells, and our 
fetuses.”  Letitia Stein & Curtis Krueger, Pregnant Woman’s Involuntary Hospitalization Raises Legal, Ethical, 
Medical Questions, ST. PETERSBURG TIMES, Jan. 27, 2010, available at http://www.tampabay.com/news/health/ 
pregnant-womans-involuntary-hospitalization-raises-legal-ethical-medical/1068455 (quoting the director of the 
Florida Bioethics Network).  For example, studies suggest that the father’s exposure to toxins, including pre-
conception consumption of drugs, alcohol, and tobacco, can adversely effect fetal development.  Alok Jha, Drink 
and Drugs Can Damage Men’s Sperm, Study Suggests, THE GUARDIAN, Feb. 19, 2008, Main Section, at 7, available 
at http://www.guardian.co.uk/society/2008/feb/19/health.drugsandalcohol. 
32 See AMA Report, supra note 12, at 2670; ACOG OPINION, supra note 12, at 9. 
33 ACOG OPINION, supra note 12, at 9. 
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“exceptional” circumstances.34  According to the AMA, it might be appropriate for a physician to 
seek judicial intervention if the unwanted treatment “poses an insignificant – or no – health risk 
to the woman,” is minimally invasive, and would “clearly prevent substantial and irreversible 
harm to [the] fetus.”35  However, the AMA cautions that such a situation is “unlikely” in light of 
“the current state of medical technology.”36 
 
Should Burton’s Physician Have Contacted the State? 
 
Burton’s case illustrates that the concerns of the AMA and ACOG are well founded.  Reports 
suggest that the emergency hearing afforded Burton little protection.  Indeed, Burton was not 
represented by an attorney and testified over the telephone from her hospital bed.37  Only Burton 
and her physician testified,38 and the court did not review Burton’s medical records or consider a 
second medical opinion.39   
 
Reports also suggest that the trial court did not understand the relevant legal principles.  In short, 
the court appears to have conflated several distinct constitutional frameworks – the state’s 
obligation to protect children under its parens patriae authority, the state’s interest in fetal life in 
the abortion context, and a pregnant woman’s right to refuse unwanted medical treatment except 
in “exceptional” circumstances.40  The concern, according to Burton’s attorney, is that this 
framework permitted the court to subordinate Burton’s interests to those of her fetus, making her 
“nothing more than a fetal incubator owned by the state.”41  Indeed, the court order effectively 
confined Burton to a hospital bed for up to fifteen weeks and forced her to undergo any medical 
procedure necessary for the health of her fetus, without regard to any risks to Burton.42  This 
conflicts with Burton’s undisputed constitutional right to sacrifice the life of her fetus if 
necessary for her own life or health and suggests that the court undervalued Burton’s bodily 
integrity and autonomy.43  Moreover, the court denied Burton’s request to be confined at another 
hospital, thereby foreclosing any second medical opinion.  Even advocates of frequent judicial 
intervention should question the wisdom of forcing risk upon a pregnant woman based on the 
uncontested opinion of a single physician.44 

                                                        
34 AMA Report, supra note 12, at 2670. 
35 Id. at 2666. 
36 Id. 
37 Diana Kasdan, Court Forces Bed Rest on Pregnant Woman, ACLU BLOG OF RIGHTS, Jan. 13, 2010, 
http://www.aclu.org/blog/reproductive-freedom/court-forces-bed-rest-pregnant-woman. 
38 Kaczor, supra note 1 (stating that the physician testified that Burton’s membranes had ruptured, she was having 
early contractions, and the fetus was in breech position). 
39 Kasdan, supra note 37.  Indeed, Meggs claims “there [was] not time for two doctors.”  Kaczor, supra note 1. 
40 See ACLU Brief, supra note 7, at 5-15.  Significantly, the court equated the state’s interest in fetal life with the 
state’s parens patriae authority to order medical treatment that is in the best interests of a child over a parent’s 
objection.  However, the parens patriae authority does not permit the state to force a parent to submit to medical 
treatment for the benefit of a child.  See AMA Report, supra note 12, at 2664. 
41 Kaczor, supra note 1. 
42 See Belkin, supra note 2.  Most cases have involved courts only ordering specific procedures.  See In re Jam. 
Hosp., 491 N.Y.S. 2d 898 (N.Y. Sup. Ct. 1985) (ordering only a blood transfusion); Jefferson v. Griffin Spalding 
County Hosp. Auth., 274 S.E.2d 457, 460 (Ga. 1981) (ordering only a caesarean section). 
43 See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 879 (1992) (affirming a woman’s right to have an 
abortion after fetal viability if her life or health is at risk). 
44 Burton’s case also stands out because of the lack of immediate risk to the fetus absent treatment.  Interestingly, 
this was the second time that Tallahassee Memorial Hospital and William Meggs successfully sought judicial 
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And even if one agrees that Burton’s smoking justified her confinement, the public policy crafted 
by the court may be harmful to fetal health in the aggregate.  Burton appears to have received 
timely prenatal care, unlike approximately 8 percent of mothers who receive late or no prenatal 
care.45  Yet it is precisely because of Burton obtaining prenatal care that her physician, along 
with the hospital, sought the court order.  Thus, the policy unwisely targets only those women 
who are already trying to promote fetal health while completely ignoring those women who do 
not seek prenatal care at all.46  As a result of a policy, a large number of pregnant women have 
reason to fear ending up like Burton – e.g., the approximately 16 percent of pregnant women 
who smoke,47 10 percent who use alcohol,48 or 7 percent who use illicit drugs49 – and may opt to 
forego prenatal care entirely to eliminate the risk of being reported to the state.  Indeed, some 
might even choose to have an abortion in spite of the desire to have a child. 
 
Conclusion 
 
With the law unsettled as to a pregnant woman’s right to refuse treatment designed to benefit her 
fetus, those concerned with fetal health should consider the broader consequences of judicial 
intervention.  Even where courts are inclined to order medical interventions, physicians have the 
discretion to initiate the process and, in exercising such discretion, should bear in mind the 
potential impact on the practice of medicine and the ability of physicians to maximize fetal 
health in the aggregate.  
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intervention, but in the prior case delivery was imminent (a matter of hours) and there was a medical consensus as to 
the necessity of a caesarean section.  See Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp. 2d 
1247 (N.D. Fla. 1999). 
45 JOYCE A. MARTIN ET AL., U.S. DEP’T OF HEALTH & HUMAN SERVS., 57 NAT’L VITAL STAT. REP. 7, 86 (2009), 
available at http://www.cdc.gov/nchs/data/nvsr/nvsr57/nvsr57_07.pdf (defining “late” prenatal care as beginning in 
the third trimester and stating that 8.2% of mothers who delivered in 2006 had late or no prenatal care). 
46 Cf. NAT’L INST. OF CHILD HEALTH & HUMAN DEV., NAT’L INSTS. OF HEALTH, CARE BEFORE AND DURING 

PREGNANCY – PRENATAL CARE (2009), http://www.nichd.nih.gov/womenshealth/research/pregbirth/prenatal 
_care.cfm (stating that “early and regular prenatal care is one of the best ways to promote a healthy pregnancy”). 
47 OFFICE OF APPLIED STUDIES, SUBSTANCE ABUSE & MENTAL HEALTH SERVS. ADMIN., RESULTS FROM THE 2008 

NATIONAL SURVEY ON DRUG USE AND HEALTH:  NATIONAL FINDINGS 4 (2009), available at http://www.oas.samhsa. 
gov/nsduh/2k8nsduh/2k8Results.pdf (stating that 16.4% of pregnant women aged 15 to 44 reported past month 
cigarette use in 2007 and 2008). 
48 CTRS. FOR DISEASE CONTROL & PREVENTION, U.S. DEP’T OF HEALTH & HUMAN SERVS., MORBIDITY & 

MORTALITY WKLY., Dec. 2002, at 1178, available at http://www.cdc.gov/mmwr/preview/mmwrhtml/ 
mm5350a4.htm (stating that approximately 10% of pregnant women used alcohol in 2002, with approximately 2% 
engaged in binge drinking or frequent use). 
49 OFFICE OF APPLIED STUDIES, supra note 46, at 25 (stating that 7.1% of pregnant women aged 18 to 25 reported 
current illicit drug use in 2007 and 2008). 
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